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LAW OFFICE OF DAVID J. WEINSOFF

138 Ridgeway Avenue

Fairfax, California 94930 -
Telephone: (415} 460-9760

Facsimile: (415) 460-9762 FILED

E-Maii; Weinsoff@ix.netcom.com ;E,
J. Timothy Nardell, Esq. (SB# 184444) *OJAN 26 2012 R
NARDELL CHITSAZ & ASSOCIATES LLP

790 Mission Avenue BUPERIOR COURT OF CALIFORNIA
San Rafael, California 94901 COUNTY OF HUMBOLIT

Telephone: (415) 485-2200
Facsimile; (415) 457-1420
E-Mail: tim@ncalegal.com
Attorneys for Plaintiff:
NORTHERN CALIFORNIA RIVER WATCH
SUPERIOR COURT OF CALIFORNIA

IN AND FOR THE COUNTY OF HUM%hIEF 9 0 080

NORTHERN CALIFORNIA RIVER CASENO:
WATCH, a California non-profit ,
corporation, COMPLAINT FOR DECLARATORY
. : RELIEF, INJUNCTIVE RELIEF AND
Plaintiff, CIVIL FINES
V. ) [California Coastal Act - Pub. Res. Code
§ 30000 et seq).

GENERAL GROWTH PROPERTIES,
INC.; BAY SHORE MALL, L.P; and
DOES 1-10, Inclusive,

Defendants.
/

NOW COMES Plaintiff, NORTHERN CALIFORNIA RIVER WATCH ("PLAINTIFF™),

by and through its counsel of record, and for its complaint against Defendants GENERAL
GROWTH PROPERTIES, INC., BAY SHORE MALL, LP, and DOES 1-10, Inclusive
("DEFENDANTS™), states as follows:

1. INTRODUCTION
1. This is & civil suit brought against DEFENDANTS under the cjtizen suit enforcement
provisions of the California Coastal Act of 1976, California Pub. Res. Code § 30000 et seq
(“California Coastal Act™). This Complaint seeks relief from DEFENDANTS for illegally

failing to comply with the requirements in Coastal Development Permit No. 1-85-83, The
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Coastal Development Permit, as a condition of issuance and the right to develop the “Bay Shore
Mall” in Eureka, California, imposed terms and conditions requiring DEFENDANTS to restore
5.17 acres of wetlands located on the project site. DEFENDANTS’ constructed the Bay Shore
Mall, but failed to comply with this Coastal Development condition, violating the California
Coastal Act.

II. PARTIES
2. Plaintiff NORTHERN CALIFORNIA RIVER WATCH is a 501(c)(3) non-profit public
benefit corporation duly organized under the laws of the State of California, with headquarters
and main office located in the City of Sebastopol, California. PLAINTIFF is dedicated to
protecting, enhancing and helping to restore the surface and subsurface waters of Northern
California. PLAINTIFF’s members live in Northern California including Humboldt County
where the property commonly referred to as the “Bay Shore Mall” located at 3300 Broadway
between Truesdale Street and the extension of Mill Street in the City of Eureka, Humboldt
County (the “Property,”) under DEFENDANTS’ operation and/or control which is the subject
of this Complaint is located.
3. PLAINTIFF is informed and believes and thereupon alleges that Defendant General
Growth Properties, Inc., is a Delaware corporation, registered with the California Secretary of
State’s Office to do business in the State of California. Plaintiff is further informed and believes
and thereon alleges that Defendant General Growth Properties, Inc. is the owner of the Property.
4. PLAINTIFF is informed and believes and thereupon alleges that Defendant Bay Shore
Mall, LP is a Delaware corporation, registered with the California Secretary of State’s Office
to do business in the State of California. Plaintiff is further informed and believes and thereon
alleges that Defendant Bay Shore Mall, LP is the owner of the Property.
5. The true names and capacities of DEFENDANTS DOES 1-10, Inclusive, whether
individual, corporate, or otherwise, are presently unknown to PLAINTIFF, who therefore sues
DEFENDANTS by said fictitious name. PLAINTIFF is informed and believes that each of said

fictitiously-named DEFENDANTS is responsible in whole or in part for the acts alleged herein.
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PLAINTIFF will seek leave of the Court to substitute the true names of said fictitiously-named
DEFENDANTS when the same have been ascertained.
6. PLAINTIFF alleges that at all relevant times herein, each defendant was the agent,
representative, employee, surrogate, partner, or joint venturer of each other defendant and in
doing the actions alleged herein, acted within the scope of his/her/its authority as such agent,
representative, employee, surrogate, partner, or joint venturer and acted with the permission and
consent of DEFENDANTS.
III. JURISDICTION

7. The Humboldt County Superior Court has jurisdiction over this action pursuant to
California Constitution, Article VI, Section 10, which grants the Superior Courts “original
jurisdiction in all causes except those given by statute to other trial courts.”
8. Venue is proper in Humboldt County because the violations of DEFENDANTS as alleged
herein have occurred in Humboldt County, because the Property is located in Humboldt County
and because the individual(s) affected by DEFENDANTS’ actions as alleged in this Complaint
suffered injury in fact in Humboldt County.

IV. STATEMENT OF FACTS
9. DEFENDANTS applied to the California Coastal Commission (“Commission”) for a
coastal development permit as required by the California Coastal Act to construct a new “major
regional shopping center” on the Property.
10.  On or about September 26, 1985, the Commission held a public hearing on
DEFENDANTS’ application, approving Coastal Development Permit No. 1-85-83 (“CDP”)
subject to stated conditions regarding the restoration of 5.17 acres of wetlands on the Property.
11.  PLAINTIFF is informed and believes that DEFENDANTS have failed to comply with
the CDP wetland restoration conditions.
12. On or about November 29, 2011, PLAINTIFF served Defendants General Growth
Properties, Inc. And Bay Shore Mall, LP with a Notice of Violations and Intent to File Suit,
identifying DEFENDANTS’ alleged failure to comply with the CDP wetland restoration
conditions and requesting DEFENDANTS contact PLAINTIFF within 30 days to discuss the
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alleged California Coastal Act violations. A true copy of said Notice of Violations is attached
hereto as Exhibit A.
13.  Asofthedate of the filing of this Complaint, DEFENDANTS have failed to comply with
the CDP wetland restoration conditions and have failed to respond to the Notice of Violations
in any manner.
V. FIRST CAUSE OF ACTION
(Declaratory Relief for Violations of the California Coastal Act)

PLAINTIFF incorporates by reference the allegations contained in paragraphs 1 through
13 inclusive, of this Complaint as though set forth in full.
14.  Pursuantto Pub. Res. Code § 30803, subdivision (a), the California Coastal Act provides
in relevant part that “[a]ny person may maintain an action for declaratory and equitable relief to
restrain any violation of this division ...”
15. An actual controversy exists between PLAINTIFF and DEFENDANTS in that
DEFENDANTS have violated and are violating the California Coastal Act but refuse to admit
the illegal nature of their activities.
16.  Because of the controversy that exists among the parties, a declaration of the rights and
responsibilities of the parties with respect to the California Coastal Act is necessary.
Specifically, PLAINTIFF seeks a declaration from the Court that DEFENDANTS’ have failed
to comply with the CDP wetland restoration conditions, that DEFENDANTS’ failure to comply
with the CDP wetland restoration conditions constitutes a violation of the California Coastal Act;
and, that DEFENDANTS’ acts as alleged herein are separate and continuing violations of the
California Coastal Act.

VI. SECOND CAUSE OF ACTION
(Injunctive Relief for Violations of the California Coastal Act)

PLAINTIFF incorporates by reference the allegations contained in paragraphs 1 through
16 inclusive, of this Complaint as though set forth in full.
/!
/!
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17.  PLAINTIFF has no adequate remedy at law to require DEFENDANTS to reverse the
consequences of their unlawful activities and, therefore, civil fines alone will not remedy the
wrongs about which PLAINTIFF complains.
18.  Unless this Court grants the equitable relief requested, PLAINTIFF will be irreparably
harmed in that PLAINTIFF and its members will be deprived of both the aesthetic enjoyment
and environmental protection of the natural resources in this part of the California Coastal Zone.
19.  Pursuant to Pub. Res. Code § 30803, subdivision (a), the California Coastal Act provides
in relevant part:
“ ... On a prima facie showing of a violation of this division, preliminary
equitable relief shall be issued to restrain any further violation of the division.
No bond shall be required for an action under this section.”
VII. THIRD CAUSE OF ACTION
(Civil Fines for Violations of the California Coastal Act)
PLAINTIFF incorporates by reference the allegations contained in paragraphs 1 through
19 inclusive, of this Complaint as though set forth in full.
20.  Pursuantto Pub. Res. Code § 30820, subdivision (a), the California Coastal Act provides
in relevant part for civil fines as follows:
“(a) Any person who violates any provision of this division may be civilly
liable in accordance with this subdivision as follows:
Civil liability may be imposed by the superior court in accordance with this
article on any person who performs or undertakes development that is in
violation of this division ... in an amount that shall not exceed thirty thousand
dollars ($30,000) and shall not be less than five hundred dollars ($500).
Civil liability may be imposed for any violation of this division other than that
specified in paragraph (1) in an amount that shall not exceed thirty thousand
dollars (§30,000).”
/!
/!

5

Complaint For Declaratory Relief, Injunctive Relief and Civil Fines




EE NS B\

O o0 3 O W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

21. DEFENDANTS are liable for civil fines by virtue of the fact that they illegally failed to
comply with the CDP wetland restoration conditions for the Property at issue in this Compliant
as alleged herein.
VIII. FOURTH CAUSE OF ACTION
(Daily Fines for Violations of the California Coastal Act)

PLAINTIFF incorporates by reference the allegations contained in paragraphs 1 through
21 inclusive, of this Complaint as though set forth in full.
22.  Pursuantto Pub. Res. Code § 30820, subdivision (b), the California Coastal Act provides
in relevant part for additional civil fines as follows:

“(b) Any person who performs or undertakes development that is in violation of

this division ... when that person intentionally or knowingly performs or

undertakes the development in violation of this division ... may, in addition to

any other penalties, be civilly liable in accordance with this subdivision. Civil

liability may be imposed by the superior court in an amount which shall not be

less than one thousand dollars ($1,000), nor more than fifteen thousand dollars

($15,000), per day for each day in which the violation occurs.”
23.  DEFENDANTS, by virtue of their knowing, intentional and continuing violation(s) of
the California Coastal Act, are liable for daily fines of up to fifteen thousand dollars ($15,000)
for each day in which the alleged violation(s) with respect to the Property have occurred and
continue without abatement.

IX. PRAYER FOR RELIEF

WHEREFORE, PLAINTIFF prays for judgment against DEFENDANTS, as follows:
1. As to the First Cause of Action, for a declaration of the rights and responsibilities of the
parties with respect to the California Coastal Act. Specifically, PLAINITFF seeks a declaration
from the Court that DEFENDANTS have failed to comply with the CDP wetland restoration
conditions as regards the Property, that DEFENDANTS’ failure to comply with the CDP
wetland restoration conditions constitutes a violation of the California Coastal Act, and that

DEFENDANTS’ actions are separate and continuing violations of the California Coastal Act.
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2. As to the Second Cause of Action, for preliminary and permanent injunctive relief
mandating DEFENDANTS to comply with the CDP wetland restoration conditions at issue in
this Complaint.

3. As to the Third Cause of Action, for a civil fine of up to $30,000 against DEFENDANTS
for each act authorizing or engaging in or permitting activities in violation of the California
Coastal Act.

4. As to the Fourth Cause of Action, for a civil fine of up to $15,000 per day against
DEFENDANTS for each day from the commencement of the violation(s) of the California
Coastal Act to the date upon which DEFENDANTS comply with the requirements of the
California Coastal Act.

5. As to all Causes of Action, for costs of suit herein.

6. Asto all Causes of Action, for attorney’s fees incurred by PLAINTIFF in prosecuting the
instant action as allowed by Calif. Code of Civ. Proc. § 1021.5 and/or any other applicable
provision(s) of law.

7. For such other and further relief as the Court deems just and proper.

DATED: January 25, 2012 LAW OFFICE OF DAVID WEINSOFF

By: Diiig wwg@;”/
DAVID WEINSOFF
Attorney for Plaintiff
NORTHERN CALIFORNIA RIVER WATCH
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LAW OFFICE OF
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135 R&:ﬁig«:waf‘? Averag
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ol 413.460-9760  fax. 415-460-9787
weinsoHli netcom.com
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VIACERTIFIED UK. MAIL
Novembor 29 2011

Presuden

Cieperal Growth Propertics, Ine,
PO North Waeker Drive
Chicago, 1L 60606

Pregident

Bay Shore Mall, LY

10 Worth Wacker Drive
Chicago, 11. 6066

s, Sue Swanson
Oreneral Manager
Bavshore Mall, Box |
Pamreka, OA 95501

Re:  Notice of Violations and Intent fo File Suit
Dear Sir/Madam:

T'his Notice ts provided on behalt of Northern California River Waeh {“River Watch,™) 2
California non-profit Corporation.  River Watch believes that General Growth Properties, [ne.
and Bay Shore Mall, LP, have failed and arc fathng 1o comply with the specilic cendition of the
1983 Coastal Doeveiopment Permiy {CDP Appheation 1-83-83) requiring the restoration of
certan on-site wetlands. The permit was issued to General Growth California, Ine. under the
Califorraz Cosstal Act {Public Resources Code § MU0 ¢7 soq. 1 for development at a site
commuonly referred to as “Bay Shore Madl,” subsequently constructed and now located at 3300
Broadway between Truesdale Strect and the extension of Mull Strect in the City of Eurcka,
Humbolds County,

The Coustal Act requires that all non-exempt development in the coastal zone he
appropriately permitted. The Bayshore Mall CDP, as a condition of 1ssuance, required
compliance with “Final Wetland Restoration Plan Bayeshore Mall Burcka, Calitornia,™ prepared
for “EDAW, Inc.” by “Larry Seecman Associates” und dated Septernber 1985 Kiver Waich's
concemn is that General Growth Properties, Inc. andfor Bay Shore Mail, L. which should have
created the reguired wetlands consistent with the terms and conditions of the Coastal




L

Commission C1P have failed aed are Failing to do su. River Watch 13 slao comeerned that
Uieneral Growth Properties, [ne. and Bay Shore Mall, 1P, having failed to comply with the teras
and conditions of this privr CDP. propose 10 undertahe new or additivnul “development” as
defined in the California Coastal Act at the Bay Shore Mail in Fureka without obtaining requred
permit approval from the Coastal Commission. \

River Watch is providing you with notice that followimng the expiration of thirty (307 days
feam the dmte of receipt of this NOTICE. it intends to file suitin Humboldt County Superior
{"ourt against General Growth Properties, Inc. and Bay Shore Mall. LP for failure o comply with
he permiting requirements of the Coastal Act. During this 30-day notice period, River Watch 1z
willing 1o discuss resolution ol the violmionis) identified in this NOTICE. However, if vou wish
1o pursue such discussions in the absence of lithwation, 1t is suggested that those discussions be
snitiated within the next wen (L0} days.

River Watch has retzined this office as well as Nardell, Chitsar & Assoctates LLP o
represcnt it in this matter. Al commmunications should be addressed 100

David Weinsetl, Esg.

Law [Mfice of David J. Weinsoft
135 Ridgewny Avenue

Fairfax, California 94930

Tel (415 460-9760

River Watch lovks forward to discussing this matter with you. '

%\a’cry Lruly vours,

DI

I)avid Weinsofl

f

&

o
(w1

OS50 - Lawyers Incorporating Serviee - Regisered Agoent
Bay Shore Mail, LP

Gieneral Growth Propertics. [ne.

2730 Gateway Oaks Drive. Suite 100

Sacramento, CA 25833
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'S Form 3811, February 2004 " Dotmestlc Return Recaipt 102695-02-M-1540 m PS Form 3811, February 2004 ~ Domestic Return Recelpt 102595-02-M-*

ORI - o 5

COMPLETE THIS SECTION ON DELIVERY

SENDER: COMPLETE THIS SECTION

SENDER: Oogthm.:m THIS SECTION no\snwm:m THIS 8ECTION ON DELIVERY

1 Complete items 1, 2, and 3. Also complete J ’

ltem m If Restricted Dslivery fs.desired. X \.....\ \»N N , O Agent = _Ooaw_mo»w*_nmﬂmﬂdwmﬁw m_ja 3, _>_wo momﬁu_mno A. Signture O Agent
* Print your name and address on the reverse K. f g o o2 . .[) Addresses . mw__“_” <o*:« mmmam M:Q Mnm“wm.\mmmo:mﬁmuw  erse X @ 1Ll Q@h n&Qﬁ\\\Efa res
' wﬂ%ﬂﬂﬁm mwﬂaﬂ:ﬂmﬁwmm % %w m“hm.auaom celved By (Prined ame) . Date of Defivery so that we can return the card to you. B. Recelved by ( Printed Name) C. Datp of Deliv

or on the front If space permits . \ A st /2 11/ | m Atach this card to the back of the maiipiecs, £ G amin \m

) B delivary addrss diferent from fem 17 T Yes  { or on the front if space permits. e
icle Addressed to: ey adres. e o e . D. Ia dolivery address different from ftem :
|+ Article Addressed to: If YES, entor delivery address below: [ No 1. Article Addrossed to: YES, orter delvery aciress _umas )
it - |l 3300 Bronebong #
‘residen : Ms. Sue Swanson N ke CA Az !
Bay Shore Mall, LP , General Manager :
110 North Wacker Drive - 5. seryceType Bayshore Mall, Box 1 e e
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