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California River Watch 
• River Watch protects local waterways through:  

– Education 
– Pollution prevention  
– Enforcement, and  
– Preservation.  

• River Watch prevents water pollution through:  
– Cooperation with property owners, regulatory agencies and 

businesses by engaging all stakeholders in the process of 
negotiating a solution to stop and clean up the pollution of 
water.  

• If cooperation and negotiations fail, River Watch brings suit 
to prevent any further harm to our precious water 
resources, freshwater species, public health and safety. 



Introduction 
• Climate change impacts include the water quality issues 

that River Watch has litigated for more than 20 years 
• A River Watch attorney attended a public meeting of a 

Stakeholder Group developing a Climate Action Plan (CAP)  
– It became apparent that Sonoma County was on course to 

adopt and promote as a model program for GHG reduction a 
CAP that substantially under stated the full carbon footprint of 
business activities in the County.  

• Extensive comments from River Watch were ignored 
• The CAP was adopted without addressing River Watch’s 

concerns  
• A Programmatic Environmental Impact Report (PEIR) was 

certified 



If Climate Plan had gone into effect  

• PEIR would have functioned as a “tiering” 
document 
– a planning level EIR from which developers of future 

projects could adopt mitigation measures and thereby 
avoid the requirement for any analysis of GHG 
emissions from their individual projects 

– This inadequate CAP and PEIR could enable future 
development with harmful impacts for climate change 

– River Watch decided it was a high priority to legally 
challenge the adoption of the CAP and certification of 
its PEIR 



Transportation Emissions 

• Key issue: 
– Failure of the CAP, in its inventory of GHG 

emissions resulting from activities in the County, 
to include emissions from Vehicle Miles Traveled 
(VMT) in two major areas: 
• Global distribution of Sonoma County wines, and 
• Global travel to wine country tourist destinations in the 

County.  



CEQA and VMTs 

• This was the first lawsuit to raise the issue of 
the need to account for emissions from VMT 
far beyond jurisdictional borders  
– Required information in an EIR addressing climate 

change 
– Required to comply with the informational 

requirements of the California Environmental 
Quality  Act (CEQA) for informed public 
participation and decision making  



Potential Future Impacts 

• We are hopeful that 
this lawsuit will make a 
significant contribution 
to developing a more 
inclusive, realistic 
approach to calculating 
and attributing 
responsibility for GHG 
emissions in the global 
market. 



Legal Setting 

• AB 32 (2006) establishes a statewide goal to 
achieve 1990 greenhouse gas (“GHG”) 
emissions levels by year 2020.   

• SB 97 (2007) required the Office of Planning 
and Research and the Natural Resources 
Agency to develop new statewide CEQA 
Guidelines for the mitigation of GHG 
emissions by January 1, 2010.  



Legal Setting: CEQA Guidelines  

• Pursuant to SB 97, CEQA Guidelines §15064.4 
requires that a lead agency prepare an EIR if 
there is substantial evidence that the GHG 
emissions of a particular project are 
cumulatively considerable.  
 



Legal Setting: CEQA Guidelines  

• Allow the GHG emissions impacts of future 
projects to be evaluated using a regional plan, 
which is a program level document, for the 
reduction of GHG emissions ( § 15183.5 ) 



Legal Setting: CEQA Guidelines  

• The standards and mitigation measures in a 
regional plan may be used to determine whether 
the GHG emissions of an individual project are 
cumulatively significant. 

• CEQA Guidelines:  
– Allow a lead agency to determine that a project’s 

incremental contribution to a cumulative effect is not 
cumulatively considerable if the project complies with 
the requirements in such a previously adopted plan. 
(§§ 15064(h)(3) and 15130(d) ) 



Legal Setting: Sonoma’s CAP 

• Sonoma County’s CAP was intended to be such a 
plan for the reduction of GHG emissions.  

• It includes a Greenhouse Gas Inventory:  
– An estimate of current levels of countywide emissions 

• A set of GHG emissions reduction measures, and 
• Quantitative estimates of the GHG emissions 

reductions projected to occur from the 
implementation of the reduction measures. 



CEQA Tiering 

• This process is known as “tiering” from a 
Programmatic EIR (“PEIR”) to “streamline” the 
cumulative significance analysis of GHG emissions 
in the EIR for an individual project.   

• In effect it allows a project proponent to avoid 
performing a project-specific analysis of the 
cumulative significance of GHG emissions 
generated by his/her specific project 
– By adopting mitigation measures , GHG reduction 

measures from the CAP, in the EIR for the individual 
project. 



CEQA Tiering Rationale 

• Rationale: Climate change is a global phenomenon 
– Significance of the incremental GHG contribution of a 

single project can be challenging to quantify.   
• Thus it makes sense to aggregate GHG emissions 

at a regional level 
– e.g. Sonoma County (+ 9 municipalities) 

• Then develop a program for reducing emissions 
within the County to a set target level  
– The Sonoma CAP used the AB 32 target of reducing 

emissions to 1990 levels by 2020. 



CEQA Tiering Rationale 

• CAP claimed that its program would, on 
science based estimates, reduce the County’s 
emissions to 25% below 1990 levels by 2020.   

• The rationale for a program aggregating 
regional emissions makes sense 
– Providing that the estimates are based on the full 

range of emissions generated by activities within 
the region 



Impact on Future Development 

• Given the potential of tiering from such a 
program to enable future development, it was 
crucial to get it right. 



Grounds For The Lawsuit 

Failure to:  
1. Provide an accurate description of existing 

conditions due to an understated GHG inventory 
2. Include effectively enforceable, clearly defined 

performance standards for the GHG mitigation 
measures 

3. Fully develop and analyze a reasonable range of 
alternatives 



FAILURE TO:  
 

Provide An Accurate Description Of Existing 
Conditions Due To An Understated GHG 
Inventory 
 

# 1 Grounds For The Lawsuit 



Failure to Describe Existing Conditions 

• CEQA Guidelines provide that: 
– The environmental setting as it exists when the 

EIR is being prepared should ordinarily be treated 
as the baseline for gauging the changes that will 
be caused by the project.  
• 14 Cal Code Regs: 15125(a), 15126.2(a). 

– A programmatic plan such as the County’s CAP 
should quantify greenhouse gas emissions, both 
existing and projected over a specified time period 
• 15183.5 (b)(1)(A) 



Sonoma County’s Baseline 

• The CAP GHG inventory is the basis for the 
description of environmental setting in the 
Programmatic EIR (PEIR)  
– Current emission levels, as of 2010, within 

Sonoma County and associated with land use 
activities within Sonoma County  

– Constitutes the description of existing GHG 
emissions which the CAP relied on to project 
future GHG emission levels. 

 



Petitioner’s Argument 

• California River Watch (River Watch) argued 
that the CAP GHG inventory:  
– Understated GHG emissions from commercial land 

use activities within Sonoma County by failing to 
account for emissions from Vehicle Miles Traveled 
(VMT) in:  
• The transport of Sonoma County produce, including 

vast wine distribution, and  
• Global travel to and from tourist destinations within the 

County. 



Current VMT Protocol is Inadequate 

• The protocol used to calculate these emissions 
arbitrarily limited the origin and destination 
points included in its calculations to:  
– Trips within County boundaries and  
– Trips to and from 18 nearby regional destinations 

outside the County. 



Inadequate Accounting: Example 1 
• A truck load of wine 

driven from Sonoma 
County to the Port of 
Oakland, where it was 
loaded on a ship whose 
final destination was 
Beijing, China 

• Limited to emissions 
from the starting point in 
Sonoma County  to the 
Port of Oakland.   
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Inadequate Accounting: Example 2 

• A tourist flying from 
London to San Francisco 
Airport  (SFO), and then 
traveling by car to a hotel 
in Sonoma 

• Only the emissions from 
SFO to the hotel would 
be counted as emissions 
resulting from the 
operation of the hotel  
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Information Incomplete 

• By omitting these extraterritorial emissions from 
air travel or shipping associated with land uses 
within Sonoma County, the CAP and PEIR failed to 
satisfy the informational function of CEQA: 
– To present facts and analysis needed to provide a 

clear analytical route taken by the lead agency  
– To reach the conclusion that the CAP contains a 

program of GHG reduction measures which will 
enable Sonoma County to achieve the GHG emission 
levels projected in the CAP. 



Information Incomplete 

• Systematic underestimation of GHG emissions 
attributable to activities permitted within the County  

• This represented an analytical gap in the calculation of 
the GHG inventory, for which there was no reasonable 
explanation in the PEIR.  

• By excluding data regarding emissions from VMT 
beyond county borders and nearby destinations, 
generated by activity in the county, the PEIR: 
– As a matter of law 
– Failed to provide required information necessary for 

informed public participation and decision making. 



Respondent’s Argument 

• Sonoma County Regional Climate Protection 
Authority (The Agency) argued that it relied on 
the widely used International Council For Local 
Environmental Initiatives (ICLEI) Protocol 
– The agency claimed that ICLEI does not require air 

travel emissions to be included in the basic emissions 
for protocol compliance, because  
• Local governments have less control over such sources as air 

travel and 
• Information is often not available to precisely describe an 

airport’s emissions to a specific community.  



Respondent’s Argument 

• The Agency acknowledged that methodologies 
exist to estimate downstream emissions 
further afield associated with local activities, 
but rejected their use because the information 
was: 
– Difficult to obtain  
• Especially when privately held 

– Such methodologies are not the common 
approach  
• Making comparison with other local inventories difficult 



Respondent’s Argument 

• The “Math is Hard” 
defense 

“Math Class is Tough” – Barbie 1992 

https://en.wikipedia.org/wiki/Barbie


Lack of Local Control Argument 

• The Agency further argued that there was little 
practical value in including sources of emissions 
over which local jurisdictions had little or no 
ability to significantly influence or control.  

• This was a key argument, reiterated often in their 
briefs 
– Emissions which occurred outside the scope of a local 

jurisdiction’s police powers were not subject to any 
local jurisdiction’s ability to influence or control 
• i.e., Sonoma County or a City within the County 



Lack of Local Control Argument 

• River Watch countered that the extraterritorial 
emissions would not exist if they had not been 
authorized by the issuing of permits by the 
governing local jurisdiction.  
– The ability to issue or deny a permit clearly provides 

the ability to influence or control these local activities.  
– The out-of-county emissions are the reasonably 

foreseeable effects of the intended consequence that 
these local activities would generate millions of 
Vehicle Miles Traveled beyond county borders.  



Court Ruled in Favor of Petitioner 

• Finding that the inventory of greenhouse 
gases was based on insufficient information 

• Therefore the administrative record did not 
support the factual conclusion that the CAP 
will achieve its fundamental purpose of 
reducing the countywide emissions to the 
stated target of 25% below 1990 levels by 
2020. 



FAILURE TO:  
 
Include effectively enforceable, clearly 
defined performance standards for the 
GHG mitigation measures 

 

# 2 Grounds For The Lawsuit 



Failure to Define Measures 

• River Watch argued that most of the GHG 
reduction measures in the CAP were crafted in 
language that was too vague to determine 
with reasonable specificity the nature of the 
actions which would allegedly result in GHG 
emissions reduction  



Failure to Define Measures 
Example #1: 
 
• A trip reduction 

ordinance requiring 
employers with 50+ 
employees to offer one 
of several options, 
including pre-tax transit 
expenses, transit or 
vanpool subsidy, free or 
low cost shuttle or an 
undefined alternative 
benefit.  



Failure to Define Measures 
Example #2: 
 
• A requirement that 

agencies support mixed-
use development in city 
centers and transit 
oriented development 
locations, requiring each 
jurisdiction to identify 
such areas and include 
unspecified policies and 
incentives to support or 
encourage such 
development.  



Failure to Define Measures 
Example #3: 
 
• Requirement that the 

project must comply with 
local requirements for 
rooftop solar PV on new 
residential development, 
but not specifying the 
amount of solar actually 
required in each 
jurisdiction  



Respondent’s Argument 

• The Agency argued that no mitigation 
measures were required for the CAP because 
the CAP is not itself a project  

• Rather it is a plan to reduce GHG emissions in 
future projects, thus there are no 
environmental impacts caused by the CAP 
requiring mitigation. 



Respondent’s Argument 

• The “Red Herring” or 
“Shell Game” defense 



Court Ruled in Favor of Petitioner 
• Finding that most of the GHG reduction measures were 

merely aspirational or too vaguely defined to be 
effectively enforceable.  

• a key issue in determining the sufficiency of mitigation 
measures is the role the CAP is intended to play in 
future projects.  
– That role is to obviate the need for future projects to 

conduct CEQA review of GHG emissions if the project 
complies with the criteria in the CAP 

• Court found a lack of sufficient information in the CAP 
and PEIR to support the factual conclusion that the CAP 
would achieve the projected GHG emissions targets.  



Deferred (vs. Diluted) Mitigation 
• Respondent’s argument is commonly asserted in 

similar contexts where the planning document contains 
loosely defined measures and performance standards 
while proponents of subsequent individual projects 
invoke compliance with these loosely defined 
standards as justification for less rigorous review of 
their projects.  

• This results in a kind of “shell game” where standards 
and measures are never clearly defined and enforced.  

• This can also be analyzed as a form of deferred 
mitigation specific to tiered planning documents, an 
analysis the court employed to reach its conclusion. 



FAILURE TO:  
 
Fully develop and analyze a reasonable 
range of alternatives 

# 3 Grounds For The Lawsuit 



Must Consider Feasible Alternatives 

• California law forbids approval of a project 
that will result in significant impacts without 
first finding that any environmentally superior 
alternatives are infeasible 
– Public Resources Code sections 21002, 21081 and 

Guidelines sections 15091, 15093  



Failure to Analyze Alternatives 

• River Watch asserted that the Agency, in its 
CAP, violated CEQA by adopting as the 
environmentally superior alternative the Zero 
Net Energy Buildings Alternative 
– Under this alternative, Sonoma County and local 

communities within the County would adopt and 
implement a Zero Net Energy Green Building 
Ordinance requiring Zero Net Energy for all new 
commercial and residential buildings in the County 
beginning in year 2017 



CAP Alternatives 

• The CAP developed and analyzed only two 
alternatives to the Zero Net Energy Buildings 
Alternative 
– the Carbon Offset Alternative  
– the mandatory no project , i.e. no CAP, alternative.   

• The Carbon Offset Alternative would authorize 
the Agency to buy GHG offsets for all GHG 
impacts from future projects.  



Failure to Analyze Alternatives 

• The Agency declined to evaluate an 
alternative with a moratorium or significant 
reduction of new or expanded vineyards, 
wineries and tourist destinations 
– Proposed by River Watch in public comments 

• New or expanded wineries, vineyards and 
tourist destinations are likely to be the 
dominant forms of commercial development  
– Expected to tier off this CAP  



Respondent’s Argument 

• The CAP included three objectives in its 
statement of objectives: 
1. Achieving reduction of countywide GHG emissions to 

25% below 1990 levels by 2020 
2. Consistency with current land use planning 
3. Allowing for economic growth. 

• The Agency argued that CEQA does not require 
evaluation of alternatives that do not meet most 
of the project objectives or that are infeasible. 



Respondent’s Argument 

• The “Catch-22” defense 
 
– a dilemma from which there 

is no escape because of 

mutually conflicting or 

dependent conditions 



Counter to Respondent’s Argument 

• Sonoma County is a regional economy dominated 
by production for global export and tourism 

• It is especially contrary to the legislative intent of 
CEQA to adopt as two of the three objectives in 
its GHG reduction program policies obviously 
intended to promote further growth 
– Then to decline to consider any limitation on growth 

as not meeting “most” of the CAP’s objectives.  
• This closed system approach clearly violated the 

requirement to develop and evaluate a 
reasonable range of alternatives. 



Court Ruled in Favor of Petitioner 
• Finding that the Carbon Offset Alternative 

– Seemed infeasible 
– Would not do anything to control or limit actual GHG production   

• The court concluded this alternative appears to be one of 
form but not of substance 
– By contrast the moratorium (or reduced growth alternative) 

included real solutions that differed significantly from the 
preferred alternative in the CAP 

• Court ruled the CAP violated CEQA by arbitrarily limiting: 
– The range of alternatives 
– Failing to adequately show why the alternative River Watch 

proposed was not feasible. 



Court Ruled in Favor of Petitioner 

• Having found unequivocally in River Watch’s favor on 
all three of the claims that the CAP and PEIR violated 
the requirements of CEQA as a matter of law 

• Court ruled that approval of the PEIR was a prejudicial 
abuse of discretion 

• Given the lack of information and other material 
defects, as a matter of law the PEIR cannot fulfill its 
basic CEQA purpose as an information document  

• Court granted the Petition for Mandamus to set aside 
the certification of the PEIR and approval of the CAP 



Implications 
• First case to raise the need to account for long range 

greenhouse gas emissions, well beyond a jurisdiction’s 
borders, associated with activities within the jurisdiction, as 
a basis for challenging the legal adequacy of a:  
– Climate action plan  
– General plan, or other planning document.  

• Not appealed 
– Formal status as precedent is limited outside of Sonoma County  

• Hopefully, concerned groups in other areas will invoke the 
same line of argument  
– Other courts will recognize the obvious validity of requiring local 

governments to take responsibility for the contribution to global 
greenhouse gas emissions generated by projects they authorize 
through the permitting process. 



Because the court found the Respondent’s 
approach to be inadequate, a more 
comprehensive emissions inventory 
approach is needed 

Toward a “Citizens’ GHG Inventory” 

https://www.sierraclub.org/redwood/sonoma


Enforcing Use of a Better Model 

• River Watch and Sierra Club volunteers have 
begun to identify the minimum elements 
needed in a practical methodology for 
estimating the downstream end-use emissions 
that result from: 
– Products produced within a local jurisdiction and, 
– Vehicle miles travelled to and from destinations in 

a local jurisdiction. 



Citizens’ Inventory Objectives 

1. Need to be able to estimate emissions that are 
likely to result beyond our borders whenever a 
new activity is permitted within our jurisdiction.   

2. Want to demonstrate the feasibility of collecting 
data and making such estimates  

3. Want to contrast with conventional methods  
– Which court found to be too limited in their scope 

4. Hope other jurisdictions may find our approach 
useful 
– Especially those with similar economic activities and 

regulatory powers 



Scope of Analysis 

Important distinction between: 
 
1. Developing a more inclusive system of allocating 

emissions intending to capture the full range of 
GHG emissions generated by human activity on 
the planet, and  

2. Developing a system of attribution of emissions 
to local jurisdictions (e.g., cities, counties and 
states) with the goal of assigning responsibility 
for preventing or mitigating emissions that will 
result from local land use decisions. 



Activity-Based vs. Consumption-based 

• A full consumption-based approach would include: 
– all goods & services imported into a jurisdiction, and  
– all travel by residents of a jurisdiction outside the border  

• GHG emissions from these activities are the function of 
individual decisions over which local governments truly 
have no ability to influence or control  
– they don’t include any acts requiring a permit (excluding generic 

permits such as a driver’s license).  
• Therefore we are not attempting to capture this full range 

of emissions  
• Instead, our purpose is to provide a method for attribution 

of emissions which can be eliminated or reduced by local 
government land use policies. 



Production vs. Consumption-based 

Comparison of King County, Washington GHG Inventories 
(Numbers indicate approximately 2008 emissions, in million metric tons of CO2e. Areas are 
approximately proportional to emissions). Source: Stockholm Environment Institute for King 
County, Washington (from: ICLEI Appendix I [2013]: Consumption-Based Emissions) 



A Consumption-based Example 



Global Protocol for Communities 
– Mitigation Goal Standard (MGS) Tool  v1.0 



General Protocol for Communities 
• The GPC requires cities to report their emissions by gas, scope, 

sector and subsector, and to add up emissions using two distinct 
but complementary approaches: 

• Scopes framework: This totals all emissions by scope 1, 2 and 3.  
– Scope 1 (or territorial emissions) allows for the separate accounting of 

all GHG emissions produced within the geographic boundary of the 
city, consistent with national-level GHG reporting. 

• City-induced framework: This totals GHG emissions attributable to 
activities taking place within the geographic boundary of the city.  
– It covers selected scope 1, 2 and 3 emission sources representing the 

key emitting sources occurring in almost all cities, and for which 
standardized methods are generally available.”  



Scopes Framework 



City-Induced Framework 
• The city-induced framework gives cities the option of 

selecting between two reporting levels: BASIC or BASIC+.  
– The BASIC level covers scope 1 and scope 2 emissions from 

stationary energy and transportation, as well as scope 1 and 
scope 3 emissions from waste.  

– BASIC+ involves more challenging data collection and calculation 
processes, and additionally includes emissions from Industrial 
Process and Product Use (IPPU), Agriculture, Forestry, and Other 
Land Use (AFOLU) and transboundary transportation.  

• Therefore, where these sources are significant and relevant 
for a city, the city should aim to report according to BASIC+.  

• The sources covered in BASIC+ also align with sources 
required for national reporting in IPCC guidelines 
 



Transportation Scopes 
• Scope 1: Emissions from transportation occurring in the city 

– Scope 1 includes all GHG emissions from the transport of people and 
freight occurring within the city boundary. 

•  Scope 2: Emissions from grid-supplied electricity used in the city 
for transportation 
– Scope 2 includes all GHG emissions from the generation of grid-

supplied electricity used for electric-powered vehicles. The amount of 
electricity used should be assessed at the point of consumption within 
the city boundary. 

• Scope 3: Emissions from the portion of transboundary journeys 
occurring outside the city, and transmission and distribution losses 
from grid-supplied energy from electric vehicle use 
– This includes the out-of-city portion of all transboundary GHG 

emissions from trips that either originate or terminate within the city 
boundaries. This may include the out-of-city portion of on-road transit 
that burns fuel, or any out-of-city stops for an electric railway.” 



The ASIF Framework 



Induced Activity Allocation 

The GPC recommends cities use the induced activity 

approach, as it provides results more suited to local 
policy making. 



Lawsuit’s primary effect 

• Eliminated the standards, requirements and 
reduction measures in the CAP and PEIR as 
criteria with which future projects could comply  

• The CAP persists as an advisory document 
• Efforts continue to promote implementation of 

the reduction measures 
– With more specifically defined acts and policies where 

terms in the CAP are vague or options left undefined. 



Other Effects 

• The lawsuit also called attention to the need 
for more inclusive methods for calculating 
GHG emissions attributable to local actions  

• That in turn raised questions regarding the 
sustainability of current patterns of economic 
activity and growth 
– Especially in jurisdictions such as Sonoma County 

where production for global export and tourism 
are dominant.   



Green Tech Alone Won’t Save Us 

• Current trends in the growth of global trade 
and travel are not consistent with the need to 
reduce GHG emissions within a limited time 
frame  

• Air travel is a highly emissions-intensive way 
to move people and goods  

• There is no viable fossil-free airplane fuel on 
the near horizon  



Leading by Example 

• There is widespread resistance to changing 
patterns that have become habitual.  

• Those of us who claim to be deeply committed to 
working for climate stability must lead by 
example. 
– Take vacations closer to home 
– Support business serving local needs in our 

communities 
– Participate in conferences more through the internet. 



Next Steps 

• River Watch anticipates bringing legal challenges 
under CEQA to future projects 
– Especially tourist-serving hotels and visitor centers 

• Sierra Club Sonoma will:  
– Train volunteers on Citizens’ Inventory methods 
– Outreach to County staff, electeds, and consultants  

• For more information, contact: 
– Jerry Bernhaut – j3bernhaut@gmail.com  
– Tom Conlon – tconlon@geopraxis.com   
– Larry Hanson –  larryjhanson@comcast.net  

mailto:j3bernhaut@gmail.com
mailto:tconlon@geopraxis.com
mailto:larryjhanson@comcast.net
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